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Dear Sir: 

This Reply Brief is submitted in response to the Examiner's Answer dated 
November 3, 2004, to the Appeal Brief filed on August 4, 2004. Appellant 
presents the following arguments in response to the Examiner's Answer, and 
respectfully requests that the Board overturn the Examiner's finding of non- 
patentability. 
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ARGUMENTS 



In the Examiner's Answer, ihe Exanniner basically reiterates the rejections 
made in the final office action of March 9, 2004, and further responds to 
the Appellant's arguments. As a result. Appellant will not repeat his prior 
arguments, but rather reasserts and incorporates all the arguments made in 
the previously Appeal Brief, and will further address the Examiner's new 
response to Appellant's arguments. 

Issues on Appeal 

The three issues currently on appeal are listed below: 

1 . Whether claims 1 , 9, 1 7, and 25 have been properly rejected under 
35 U.S.C. 1 1 2, first paragraph, as failing to comply with the written 
description requirement. 

2. Whether claims 1-2, 6-10, 14-18, 22-26, and 30-32 have been properly 
rejected under 35 U.S.C. 103(a) as being unpatentable over 
BizRate.com 

[http://web.archive.0rg/web/l 9981 20508291 0/http://Www.bizrate.co 
m/l in view of Peters et ol. [USP 5,893,098] . 

3. Whether claims 3-5, 11-13, 19-21, and 27-29 have been properly 
rejected under 35 U.S.C. 103(a) as being unpatentable over 
BizRate.com 
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[http://web.archive.Org/web/l 9981 2050829 1 0/http://www.bizrate.co 
m/] in view of Peters et al. [USP 5,893,098] and Appellant Admitted 
Prior Art. 

Fir.t Issue: Claim Reflections unH ^r 35 USC 5 112. First Paragraph 

(n ) First Ground 

In summary, claims 1,9,17, and 25 were rejected under 35 U.S.C. 1 1 2, 
first paragraph on the ground that "businesses that are selected from an 
unrestricted pool of merchants, and updated cumulative business 
satisfaction ratings from the users' on-line surveys or feedback 
automatically cause the on-line ranking system to re-index the rating data," 
were not described in the specification. 

In response to Appellant's arguments in the Appeal Brief, the Examiner 
indicates that: "If WWW is an unrestricted pool of merchant, and business is 
part of this pool as argued by appellant. FIG. 1 and the content of page 9 
(not 8), lines 6-7 still does not have the description of selecting businesses 
from this unrestricted pool as claimed: businesses that are selected from an 
unrestricted pool of merchants." 

Appellant respectfully submits that the Examiner's response does not 
constitute an argument but rather a conclusion. Appellant submits that 
since the merchants are located on the Intemet (or WWW), and absent a 
clear indication to the contrary, it should be quite clear to a person of 
ordinary skill in the art that these ■Internet businesses are part of an 
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unrestricted pool of merchants, m other terms, the Internet nnerchants are 
not restricted to n selected ( nr r.reselected) group of merchants. 

In other terms, a person of ordinary skill in the art would certainly find 
fallacy in the Examiner's logic that the Internet merchants are not part of 
an unrestricted pool of merchants. ir h n logic woi ild negate the essence 
of the Internet's open architecture. an H i«; rienrlv erroneous. 

fblSecond Ground 

In further response to Appellant's arguments in the Appeal Brief, the 
Examiner indicates that: "without a full and clear disclosure of the invention 
in the manner prescribed by 35 U.S.C. 1 12, first paragraph, the obvious 
question is: how should it be understood that the indexing process of the 
rating data is a continuous, automatic process and the rating data ore not 
indexed once and the process stops (which defeats the intent of the 
present invention)." 

Appellant respectfully submits that the element addressed by the 
Examiner reads as follows: 

"wherein updated cumulative business satisfaction ratings from the 
users' on-line surveys or feedback automatically cause the on-line 
ranking system to re-index the rating data, and further cause the result 
sorter to generate ranked matches based on the re-indexed rating 
data." 

What the Examiner seems to imply is that it would be logical to imply 
from the present application that the data is indexed once and the 
process stops. In other terms, one user uses the system and then the system 
becomes obsolete. 
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Such an interpretation Is an overly broad interpretation (or 
misunderstanding) of the present invention. The patent application refers to 
making the ratings available to future users (Page 5, lines 7-12). As a result, 
the rating of businesses does not stop with a single user, but rather, each 
user utilizes process 300 of FIGS. 3A and 3B, and thus the ratings of each 
new user is based on the cumulative ratings of the new rating from the new 
user and the existing ratings from the previous users. "Eventually, businesses 
with higher ratings will be ranked at the top of the search list, while business 
with lower ratings will be ranked lower." Pages 22, lines 1 7-19. 

"In addition, the business rating system 10 is a self correcting system in 
that after a certain period of use, the users' interactive ratings could 
significantly affect the ranking of the businesses, and ultimately, lower 
ranked businesses stand lower chances of being browsed and thus 
selected. For example, if a user selects a site that hod an initially high 
ranking and was not satisfied with the business, that user gives a poor rating 
to the business. If a reasonable number of users give a similarly poor rating 
to the same business, the business site will automatically ranked lower." 
Page 15, lines 7-14. 

To conclude. Claims 1,9,17, and 25 satisfy 35 U.S.C. 1 1 2, first paragraph. 
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Second and Third Issues: Claim Rejectio ns under 35 USC § 103 

(n) First Ground 

The Examiner indicates tinat: "Regarding the appellant's argument 
based on MPEP § 2143.03, the examiner respectfully traverses because all 
of the claimed limitations were taught by the prior art, and each of the 
terms of the claims were considered and matched. The following details 
below will support the examiner's assertion." 

Appellant respectfully submits that the standard used by the Examiner is 
not in compliance with the legal requirements and authorities for the 
obviousness rejection. In particular, it is not sufficient that all the claimed 
limitations be matched with the prior art, but rather, the invention must be 
rnn<;idered as n whole and n nt Hi^^ftr.ted in parts. Reference is made to 
MPEP 2141.02, and In re Hirao, 535 F.2d 67 at 69, 190 USPQ 15 at 17 (CCPA 
1976). 

fb) Second Ground 

The Examiner also indicates that: "In response to appellant's argument 
that there is no suggestion to combine the references ... In this case, 
indexing technique is a conventional method to speed up the search and 
organize data, and BizRate is a search engine with a local database to 
support the search. Therefore, an index mechanism is a requirement for 
BizRate system in order to search and organize data." 

Appellant incorporates by reference the arguments made in the 
Appeal Brief, and further submits that the Examiner has selectively focused 
on the step of indexing but has not addressed the remaining limitations of 
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the claims. In other terms; the Examiner has selected the step of indexing, 
while ignoring the following steps associated with the indexing step: 

"wherein the on-line ranking system indexes the rating data; 

an on-line ranking repository for storing the rating data indexed by 
the on-line ranking system; ... 

wherein updated cumulative business satisfaction ratings from the 
users' on-line surveys or feedback automatically cause the on-line 
ranking system to re-index the rating data, and further cause the result 
sorter to generate ranked matches based on the re-indexed rating 
data." 

Appellant maintains that while indexing has been known, it is the 
combination of the above elements, in view of the invention as a whole, 
that is not disclosed or suggested by the prior art cited by the Examiner. 

fc) Third Ground 

The Examiner argues that: "Examiner respectfully traverses because the 
claimed, a self-correcting system could be distinguished over the prior art 
only by the special features of the system as in the body of the claim, not 
just only the term alone as bolded. Examiner agrees with appellant that 
BizRate does not allow ALL the businesses on the WWW to be rated, 
however, this means that BizRate has a selection of businesses, and this 
feature definitely meets the requirement of the claimed limitation: 
businesses that are selected from an unrestricted pool of merchants." 

Appellant does not profess to understand the Examiner's logic on how 
could BizRate concurrentiv limit its selection of merchants and at the same 
time provide a selection from an unrestricted pool of merchants. The key 
term here is "unrestricted" or "not restricted", for example by an 
intermediate company such as BizRate. It is the intention of the present 
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invention to allow an open, unrestricted, unlimited ranking based on the 
ratings from the consumers and not from intermediate companies, such as 
BizRote. The limitation of BizRate teaches away from the present invention 
in that the present invention eliminates potentially biased sources, such as 
an intermediary company that limits the ratings to best suit its financial 
needs. 

(d) Fourth Ground 

The Examiner indicates that: "As argued by appellant on page 15, line 
28-page 1 6, line 9: The present system is automatic in that it does not 
require an intermediary company, such as BizRate, to select the merchants 
first and then take into account the customers' feedback ... Moreover, 
contrary to BizRate, the present invention opens up the entire pool of 
merchants all around the globe to being rated by users, whether these 
users are customers or not BizRate's survey of customers' opinions is limited 
to customers who made purchases ... Examiner respectfully points out that 
this argument does not relate to the claimed subject matter of claims 1 , 9, 
7 or 25, and therefore does not warrant consideration (i.e., the subject 
matter is not claimed)." 

Appellant disagrees with the Examiner in that this feature is essential to 
the understanding and interpretation of the claims, and that the 
misinterpretation of this feature will lead to the misunderstanding of the 
present invention. Further, this feature enables the Examiner to properly 
interpret the claims in view of the problems it addresses. 

In addition, considering claim 1, it recites the following limitation that 
has been apparently ignored or overlooked by the Examiner: 
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"automatically cause the on-line ranking system to re-index the rating 
data, and further cause the result sorter to generate ranked matches 
based on the re-indexed rating data." 

In the argument that has been summarily dismissed by the Examiner, 
Appellant attempts to explain two important terms: "automatically" and 
"unrestricted". These two terms help understand the invention as a whole, 
and should not be disregarded! Appellant respectfully requests the Board 
to interpret the whole invention in view of these two terms. 

fe) Fifth Ground 

In this section, the Examiner basically reiterates certain arguments, and 
the other arguments seem to be a restatement of certain excerpts from the 
patent application. As a result, it is not clear that Appellant needs to 
present any additional counter-argument beyond what has been 
presented earlier, in particular that the Examiner has not brought forth a 
new issue. 

(fl fg) Sixth and Seventh Grounds 

Sections (f) and (g) in the Examiner's Answer need to be combined as 
they relate to complementary arguments. Section (f) states in part that: "As 
argued by appellant on page 17, lines 6-10: Applicant submits that BizRate 
does not disclose "a result sorter ... Examiner respectfully traverses because 
of the following reasons: As shown on pages 3-5 is the technique of sorting 
query results generated by the search engine, based on the rating data 
and for generating ranked matches, and the missing of indexing and 
storing step could be supported by Peters as discussed above." 
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Section (g) states in part that: "Examiner respectfully traverses, as 
disclosed by BizRate, every nnerchant listed in BizRate has been rated 
based on 10 dimensions of service, which includes. Price, Product Selection, 
Product Information... as rating data (BizRate, pages 8 and 13-14). As on 
pages 22-26. As shov^n in page 1 ... As seen in pages 3-5 ..." 



The foregoing Examiner's arguments are not clear, and therefore 

Appellant w\\\ not attempt to interpret these arguments for fear of 

misinterpretation. Appellant's limited choice is therefore to reproduce 

herein the arguments previously presented in the Appeal Brief: 

"Though Peters discloses the intake of surveys, it does not output 
sorted query results based on the "rating data". Applicant submits that 
"rating data" is clearly defined in the claims as rating data that 
correlates higher quality matches to higher business satisfaction rating. 
Thus, Peters does not disclose rating data as claimed herein, and 
therefore the combination of Peters and BizRate, is not permissible 
because neither reference provides a suggestion or teaching of the 

missing features. . 

If however, such combination were permissible, it would still not yield 
the system and method as claimed herein, in that the combination 
would still lack the following element: "wherein updated cumulative 
business satisfaction ratings from the users' on-line surveys or feedback 
automatically cause the on-line ranking system to re-index the rating 
data, and further cause the result sorter to generate ranked matches 
based on the re-indexed rating data." 

In addition, Peters does not disclose the remaining elements that are 
missing from BizRate (as presented earlier)." 

Appellant respectfully requests the Board to consider all the arguments 
presented by Appellant in both the Appeal Brief and this Reply Brief. 



To conclude, the rejected claims 1-32 are not obvious in view of the 
cited references, whether considered separately or in combination with 
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each other. 



Respectfully submitted, 



Date: Dftr.ember 27. 2004 
Samuel A. Kassatly Law Office 
20690 View Oaks Way 




San Jose, CA 951 20 Samuel A. Kassatly 

Tel.: (408) 323-51 1 1 Attomey for Appellant 

Fax: (408) 521-01 1 1 Reg. No. 32,247 
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